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U.S. Customs Service 


Treasury Decision 


19 CFR Parts 123, 142, and 178 
(T.D. 99-2) 
RIN 1515-AC16 
LAND BORDER CARRIER INITIATIVE PROGRAM 
AGENCY: Customs Service, Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to pro- 
vide for the Land Border Carrier Initiative Program (LBCIP), a pro- 
gram designed to prevent smugglers of illicit drugs from utilizing 
commercial land conveyances for their contraband. The program pro- 
vides for agreements between carriers and Customs in which the carri- 
er agrees to increase its security measures and cooperate more closely 
with Customs, and Customs agrees to apply, commensurate with the de- 
gree of carrier compliance with the terms of the agreement, special ad- 
ministrative provisions pertaining to penalty amounts and expedited 
processing of penalty actions if illegal drugs are found on a conveyance 
belonging to the participating carrier. Further, at certain, high-risk 
locations along the land border, an importer’s continued use of the Line 
Release method of processing entries of merchandise is conditioned on 
the use of carriers that participate in the LBCIP These regulatory 
changes are designed to improve Customs enforcement of Federal drug 
laws along the land border by enhancing its ability to interdict illicit 
drug shipments through additional trade movement information pro- 


vided by common carriers that voluntarily choose to participate in the 
LBCIP. 


EFFECTIVE DATE: February 3, 1999. 


FOR FURTHER INFORMATION CONTACT: Jim Kelly, Office of 
Field Operations, Anti-Smuggling Division, (202) 927-0458. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In 1984 Customs began an air and sea Carrier Initiative Program 
(CIP), in part because of Customs growing awareness of an increase in 
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the smuggling of marijuana and cocaine in the South Florida area. De- 
veloped under Customs remission and mitigation of penalties authority 
pursuant to section 618 of the Tariff Act of 1930 (19 U.S.C. 1618), the 
CIP was grounded in the execution of written Carrier Initiative Agree- 
ments between Customs and the common carrier, whereby the carrier 
agrees to improve cargo and conveyance security, and Customs provides 
security and drug awareness training. 

In 1986, Congress enacted the Anti-Drug Abuse Act of 1986 (Pub.L. 
99-570, 100 Stat. 3207; 21 U.S.C. 801 note) (the 1986 Act) to, among 
other things, strengthen Federal efforts to improve the enforcement of 
Federal drug laws and enhance the interdiction of illicit drug ship- 
ments. Pursuant to the drug interdiction mandates contained in the 
1986 Act, in 1995 Customs decided to expand the CIP to land border car- 
riers to address the increasing drug smuggling threat along the south- 
west border. 

This new Land Border Carrier Initiative Program (LBCIP) is de- 
signed to prevent smugglers of illicit drugs from utilizing commercial 
land conveyances for their contraband. The program solicits land and 
rail carriers to voluntarily enter into agreements with Customs in 
which the carrier agrees to increase its security measures and cooperate 
more closely with Customs in identifying and reporting suspected 
smuggling conduct in exchange for which Customs agrees to provide 
training to carrier employees and drivers in the areas of cargo and per- 
sonnel security, document review techniques, drug awareness, and con- 
veyance search. Further, should illegal drugs be found aboard a 
conveyance belonging to a participating carrier, Customs agrees to ap- 
ply, commensurate with the degree of carrier compliance with the terms 
of the agreement, special administrative provisions pertaining to pen- 
alty amounts and expedited processing of penalty actions. 

In conjunction with implementing the LBCIP Customs decided to tie 
the mutual benefits of Line Release processing to the security offered by 
the LBCIP at certain, high-risk locations along the southwest border. 
Thus, Customs planned to require at these designated locations that an 
importer’s continued use of the Line Release method of processing en- 
tries of merchandise is conditioned on the use of carriers that partici- 
pate in the LBCIP Customs planned to publish a list of these high-risk 
locations along the southwest border in the Federal Register. 

On December 30, 1997, Customs published a Notice of Proposed Ru- 
lemaking (NPRM) in the Federal Register (62 FR 67765) that proposed 
to amend the Customs Regulations to provide for the LBCIP and to re- 
quire that merchandise be transported by a LBCIP participant for mer- 
chandise to be processed through use of Line Release at certain 
high-risk locations. Customs stated in the BACKGROUND portion of 
the document its intention that the LBCIP would be implemented at 
the southwest border. Comments were solicited on the proposal. The 
comment period closed March 2, 1998; four comments were received. 
The comments and Customs responses are set forth below. 
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ANALYSIS OF COMMENTS 
Concerns with the LBCIP in general 
Comment: 


All of the commenters inquired if the LBCIP would be limited to the 
southwest border. Acknowledging that Customs stated its intention to 
limit the LBCIP to the Mexican border in the BACKGROUND portion 
of the NPRM, these commenters pointed out that the proposed regula- 
tions did not contain such a limitation and that Customs should clearly 
indicate in the regulatory text portion of the Final Rule document that 
the LBCIP will apply only to the Mexican border. 


Customs Response: 


The whole reason for expanding the Carrier Initiative Program (CIP) 
to include land border carriers is to address the increased drug-smug- 
gling threat to the United States. While that threat presently comes pri- 
marily from the southwest border, should that threat find other avenues 
for entering the U.S., i.e., along the northern border, and if the regula- 
tions expressly restrict the LBCIP’s application to the southern border, 
then Customs would not be able to employ the LBCIP as a law enforce- 
ment tool to counter the threat from the different direction. On recon- 
sideration of the scope and benefits of the program, it makes more sense 
to make the program available to all interested carriers than to restrict 
the program’s availability to one border area. 

Accordingly, although it was Customs intention at the time it pub- 
lished the NPRM to implement the LBCIP only along the southwest 
border—where the drug threat to the United States is greatest—be- 
cause of the interest raised in the comments concerning the application 
of special administrative provisions (see below), Customs will now 
make the program available to interested carriers at any Customs land 
border crossing point. Thus, no change will be made to § 123.71, which 
describes the LBCIP in general terms, to expressly limit the application 
of the LBCIP to the southwest border. 


Comment: 


Two commenters inquired that if the LBCIP Agreements are only en- 
tered into with carriers on the southwest border, will the accompanying 
special administrative provisions pertaining to the assessment and mit- 
igation of penalties for carriage of controlled substances apply only at 
the Mexican border, and not the Canadian border? 


Customs Response: 


As mentioned above, because of comments concerned about the ap- 
plication of special administrative provisions, Customs has decided to 
expand the availability of the LBCIP to interested carriers at any land 
border crossing location. Accordingly, the issues of limited LBCIP par- 
ticipation and application of special administrative provisions are ren- 
dered moot. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 2, JANUARY 13, 1999 


Comment: 


One commenter wanted Customs to define a “high-risk” area in the 
regulations, stating that carriers need to know whether they are operat- 
ing in such areas, which can effect carrier safety and security and im- 
pact operational! efficiency. This commenter also inquired that should 
Canadian land border ports ever be designated as “high risk”, will Cus- 
toms afford Canadian carriers fair and appropriate notice so that they 
can meet the requirements of the LBCIP 

Along this line of inquiry, another commenter stated that compliance 
with the LBCIP is only a requirement for carriers participating in Line 
Release and that the LBCIP should remain a voluntary program for 
carriers not participating in Line Release. 


Customs Response: 


These comments reveal a certain confusion concerning how the 
LBCIP is designed to operate as a voluntary, stand-alone program and 
how it interrelates with the Line Release-method of processing certain 
merchandise. As provided in proposed § 123.71, the LBCIP is a volun- 
tary program—for carriers—designed to assist Customs in preventing 
the smuggling of controlled substances into the United States. The 
LBCIP is independent of Line Release processing, which is an auto- 
mated method to expedite the release of certain shipments—for impor- 
ters. However, at certain land border crossing locations, designated 
“high risk” by Customs, an importer’s continued use of Line Release 


processing will be contingent on the importer’s use of carriers that par- 
ticipate in the LBCIP Accordingly, if there are no carriers at a desig- 
nated high-risk area that participate in the LBCIP then the importer 
cannot use the Line Release program. 

“High-risk” locations—where continued use of Line Release will be 
conditioned on the importer’s use of carriers that participate in the 
LBCIP—currently designated by Customs are: 


. Calexico, CA; 

. Otay Mesa, CA; 

. Tecate, CA; 

. Douglas, AZ; 

. Nogales, AZ; 

. Brownsville, TX; 

. Del Rio, TX 

. Eagle Pass, TX; 

. El Paso, TX; 

10. Hidalgo, TX, the cargo-processing center at Pharr; 
11. Laredo, TX; and, 
12. Progreso, TX. 


WOoOIMDUI-wNMr 


These ports of entry are designated as “high risk” based on seizure sta- 
tistics. Additional areas designated by Customs as high risk will be iden- 
tified in General Notices that will be published in the Federal Register. 
These notices will normally be published with a 30-day delayed effective 
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date to give affected importers time to restructure their business inter- 
ests. 


Concerns with the written agreement; § 123.72 
Comment: 


One commenter stated that a standard agreement should be used 
throughout the entire southwest border, and another commenter stated 


that port directors should not have the ability to change the language in 
an agreement. 


Customs Response: 


Since the drug threat is the focus of the program and not regional/lo- 
cal conditions, one standard agreement will be used in the LBCIP and 
port directors will not have the ability to modify the language employed 
in agreements. 


Comment: 


One commenter stated that Customs should clarify whether they 
want carriers or individual train crews, to enter into agreements with 


Customs. This commenter suggested that Customs should revise 
§ 123.71 to make this clear. 


Customs Response: 


As provided at proposed § 123.72, which pertains to the written 
agreement requirement, it is the commercial carriers (not the drivers of 
the conveyance) that are to enter into the written agreement with Cus- 
toms. The statement in proposed § 123.71 that the LBCIP is a program 
designed to enlist the voluntary cooperation of the designated drivers of 
commercial entities as well as the commercial entities was merely to re- 
flect that a participating carrier’s commitment to the LBCIP includes 
the carrier being responsible, after designating drivers (or crews) for 
program participation, for adequately training the drivers (or crews) 
on how to identify and report suspected smuggling attempts. Accord- 
ingly, the carriers are, in effect, responsible for enlisting the coopera- 
tion of the drivers (or crews) they designate to be in the program. 
However, because language regarding drivers in §§ 123.71, 123.72, and 
123.74 confused readers concerning whether Customs intends to enter 
into individual agreements with the drivers (or crew), these provisions 
will be revised to remove references to designated drivers. 

However, because the cooperation of drivers is such an integral part 
of the program and with the revisions discussed above to $§ 123.71, 
123.72, and 123.74, a new § 123.76 will be added that more fully ex- 
plains how drivers fit into the program. 


Comment: 


One commenter wants Customs to modify the written agreement 
provision (§ 123.72) to acknowledge that the training of railroad crews 
might impact existing labor agreements. 
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Customs Response: 

Since the LBCIP is a voluntary program, Customs finds the issue of 
labor agreements between carriers and its employees outside the scope 
of these regulations. Accordingly, no change will be made to § 123.72. 
Comment: 


Concerned with the written agreement provision that requires carri- 
er-participants to establish security procedures aimed at restricting ac- 
cess to transporting conveyances and preventing the unauthorized 
lading of illegal drugs while the conveyance is en route to the U.S., one 
commenter suggested that § 123.72(b) be revised to acknowledge the 
national limits incumbent on establishing such security measures. 
Customs Response: 

Customs is well aware of the national limits/physical restraints faced 
by carrier-applicants in establishing the security measures provided for 
at § 123.72(b) and does not expect the carriers to do what is beyond their 
control. With the LBCIP being a cooperative venture between partici- 
pant-carriers and Customs, Customs will of course work with particu- 
lar carriers to establish those security procedures that are necessary 
and within the ability of the LBCIP participant to implement. Since the 
scope of the security burden on the carrier-participant is substantially 
less than that envisioned by the commenter, Customs sees no reason to 
revise the security requirements of § 123.72(b). 

Comment: 


Two commenters wanted Customs to clarify what background checks 
need to be performed and on which employees. These commenters ques- 
tioned which criminal records have to be checked—presumably this re- 
lates to records maintained by the resident country of the 
participant-carrier—and whether the “all personnel designated to par- 
ticipate in the LBCIP” language encompasses all employees who will 
handle a shipment from the time it crosses one border, traverses the 
U.S., and arrives at another border, and all employees in between. These 
commenters argued that the scope of such a provision would affect 
thousands, if not tens of thousands, of employees, and that the provi- 
sion should be limited to new hires. Based on the magnitude of these 
concerns, two commenters stated that Customs paperwork assessment/ 
recordkeeping burden is understated. 


Customs Response: 


Section 123.72(c) provides, in part, that, to the extent permitted by 
law, participant-carriers are to conduct employment and criminal his- 
tory record checks on all (not just newly hired) employees who will be 
designated to participate in the LBCIP Customs contemplates within 
this context that a carrier-employer need not check the criminal histo- 
ries of all employees as all employees will not be designated to be in- 
volved with the LBCIP Involvement with the LBCIP would mean 
involvement with physically processing/transporting the merchandise 
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that is to be exported to the United States. Further, Customs contem- 
plates that the criminal records of all potential employees who may be 
involved with physically processing/transporting merchandise for ex- 
port to the United States may not be accessible to the carrier-exporter 
despite the carrier-employer’s best efforts. Thus, concerning the ques- 
tion of which criminal records have to be checked, a carrier-employer 
would be required to report to Customs any criminal activity concern- 
ing employees that are directly involved with the physical processing/ 
transporting of merchandise exported to the United States, which the 
employer learns either through a search of accessible criminal records 
maintained by the country in which the employee is hired or through 
communication by the employee to the employer. Given the above, no 
change to § 123.72(c) will be made. 

Regarding Customs assessment of the paperwork burden in applying 
for the LBCIP since the scope of the background checks is more limited 
and reasonable than understood by the commenters, Customs does not 
believe that the time an average carrier will spend completing the ap- 
plication for LBCIP participation, providing background information 
on drivers designated for inclusion in the program, completing an affi- 
davit of business character, and listing the conveyances that will be used 
will exceed one hour. However, because some carrier-applicants will ex- 
perience a significant turnover in drivers, conveyances, and ownership, 
those applicants may have a greater paperwork burden—as much as 
2 hours a week—in complying with the continuing reporting obliga- 
tions of the program. Other carrier-applicants are so large and have so 
many drivers, they may fall outside the average. Accordingly, Customs 
will revise its paperwork estimates to fully account for this secondary 
reporting burden. The collection of information data previously sub- 
mitted to the Office of Management and Budget has been revised to re- 
flect an increase of 3 more hours per respondent. This increase is based 
on increased applicants and business turnover estimates, which impact 


both the initial paperwork requirement and the secondary reporting 
obligation. 


Comment: 


One commenter wanted Customs to clarify the terms “properly regis- 
tered conveyances,” i.e., does it pertain to railcars or locomotives, and 
two commenters suggested that locomotive engineers be separately 
enumerated, rather than be collectively included with drivers. 


Customs Response: 


For purposes of the written agreement, the term “conveyance” would 
include locomotives—being the powered unit—rather than the rail- 
cars, which are non-powered, and the term “drivers” would include lo- 
comotive engineers—being the drivers of the powered conveyance. 
Concerning the “proper registration” of such conveyances, what is en- 
visioned here is that the conveyance is registered with the appropriate 
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government agency responsible for registering such conveyances in the 
country where the conveyance operates. 
Customs believes that no change to § 123.72(d) is necessary. 


la] 
Comment: 


One commenter wanted Customs to define the term “dishonest con- 
duct” in the regulations. 


Customs Response: 


Although not aterm of art, the term “dishonest conduct” has been de- 
fined as an absence of integrity; a disposition to betray, cheat, deceive, 
lie, or defraud; and being untrustworthy. The meaning of the term ex- 
tends beyond acts which would be criminal, and is not restricted to such 
conduct as would be criminal. However, the term does not necessarily 
include “wrongful acts”. For example, a speeding violation in an auto- 
mobile would be a wrongful act in law, but it does not constitute “dis- 
honest conduct”. The term “dishonest conduct” is designed, but not 
limited, to include any conduct or activity that bears on an individual’s 
veracity, such as allegations/complaints of lying, misleading, or perjury. 
Examples of such conduct would include writing bad checks, misrepre- 
senting employment history, and deceiving government agencies as to 
the nature of information. Customs does not believe that it is appropri- 
ate to define the term in the regulations. 


Comment: 


Three commenters requested that § 123.72 be revised to delete refer- 
ences to principals, drivers, and conveyances, because such informa- 
tion is irrelevant. Further, these commenters stated that the five-day 
notification period for advising Customs concerning material changes 
in business organization, drivers, or conveyances serves no useful pur- 
pose and that this time-frame is too short anyway. 


Customs Response: 


Customs believes that by receiving the names of the drivers and prin- 
cipal officers of the companies who apply to join the LBCIP Customs is 
better able to make a determination about the threat posed by the driv- 
ers and companies and to make an informed decision about the suitabil- 
ity of the carriers and specific drivers for the program. Customs also 
believes that the five-day notification period is sufficient time for a car- 
rier to advise Customs in writing by mail of material changes affecting a 
carrier’s business organization, designated drivers or registered con- 
veyances. Accordingly, no change to § 123.72 will be made. 


Comment: 


One commenter wanted to delete language regarding the require- 
ment to provide information about past business relations, and the 
necessity of providing information about “dishonest conduct”. Another 


commenter wanted clearer language regarding the “affidavit of busi- 
ness character” requirement. 
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Customs Response: 

Because of the high-risk environment in which transportation com- 
panies sometime operate, Customs believes that it is imperative that 
principals of participating carriers submit an “affidavit of business 
character” and that information concerning “dishonest conduct” on 
the part of all designated participants be provided to Customs. This in- 
formation will assist Customs in making informed decisions about a 
carrier’s suitability for the program. 

Concerns with the revocation procedure; § 123.75 
Comment: 

One commenter argued that carriers should be provided with ad- 
vance notice of revocation and given the opportunity to cure defaults 
prior to revocations. This commenter also questioned the scope of revo- 


cations, wanting to know if all Customs land border ports will be noti- 
fied in the case of a revocation. 


Customs Response: 


Because the LBCIP is a cooperative venture between Customs and 
participant-carriers, the on-going dialogue between Customs and the 
carrier will enable a carrier to be aware of Customs concerns regarding 
the carrier’s operations and allow a carrier to explain or take remedial 
action to resolve a deficiency in the carrier’s operations. However, in 
cases where immediate revocation is necessary, proposed § 123.75(c) 
details the appeal process to be followed by the subject carrier once a de- 
cision to immediately revoke the carrier’s participation in the LBCIP 
has been made by a port director. Under this process, the subject partici- 
pant-carrier may file a written appeal directly with the Assistant 
Commissioner of Field Operations within 10 days and receive a deter- 
mination within 30 days of the appeal’s receipt by the Assistant Com- 
missioner. Customs believes that these time frames provide carriers 
with ample time to cure operational defects noted by Customs, and that 
the process will ensure uniformity regarding revocations. 

Concerning the scope of revocations, decisions to immediately revoke 
a carrier-participant or individual driver would be effective at the na- 
tional level; all land border ports would be notified. 


Comment: 

One commenter felt that some misdemeanors, such as drunk driving, 
should not result in revocation. 
Customs Response: 

Offenses such as drunk driving will not automatically result in re- 
vocation. The circumstances of such conduct, i.e., did it occur as an inci- 
dent to employment, will be fully considered by Customs before any 
action to institute revocation procedures is initiated. 

Comment: 


One commenter wanted Customs to define “misuse” regarding au- 
thorized conveyances. 
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Customs Response: 

The term “misuse” of authorized conveyances means the unautho- 
rized use of a carrier’s conveyance by a designated driver, e.g., making 
unscheduled stops/trips, and such other use as goes beyond the scope of 
the agreement entered into between the carrier and Customs. 
Concerns over tying Line Release to LBCIP; $§ 123.71, 142.41, and 

142.4] 
Comment: 

Two commenters did not see the value of linking the LBCIP to Line 
Release at “high-risk” areas. 

Customs Response: 

Linking the LBCIP with Line Release at designated “high-risk” areas 
will aid Customs invaluably in its endeavor to thwart the smuggling of 
illicit drugs into the United States. The LBCIP is based on a mutual ex- 
change of business information between a participant carrier and Cus- 
toms: Customs receives participant-specific information regarding the 
participant’s facilities, conveyances, drivers, and business structure; 
the carrier receives special training in the areas of cargo and personnel 
security standards, document review, drug awareness, and container/ 
conveyance searches. Line Release, on the other hand, requires an 
importer to provide Customs with information regarding the merchan- 
dise being imported, the importer, and the shipper or manufacturer. 
Linking the LBCIP with Line Release merges the merchandise, import- 
er, carrier, driver, and conveyance data together, thereby enhancing 
Customs ability to assess the threat of each Line Release-type commer- 
cial shipment more effectively. Accordingly, since Customs scrutiny of 
Line Release transactions would be enhanced if it possesses the infor- 
mation that LBCIP participants provide, it makes perfect sense at those 
LBCIP locations designated as “high risk” to condition an importer’s 
continued use of Line Release on the use of carriers/drivers that partici- 
pate in the LBCIP. 


CONCLUSION 

After careful consideration of all the comments received and further 
review of the matter, Customs has decided to adopt as a final rule with 
the modifications and changes discussed above and set forth below, the 
amendments to implement the LBCIP and tying Line Release privi- 
leges to LBCIP carriers/drivers at certain, high-risk locations. The doc- 
ument also identifies the high-risk locations where merchandise must 
be transported by carriers who are participants in the LBCIP in order 
for the merchandise to be processed through Line Release. 


To reflect the paperwork requirements contained at § 123.73, part 
178 of the Customs Regulations is also amended. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Pursuant to provisions of the Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), it is certified that the amendments will not have a significant 
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economic impact on a substantial number of small entities, because the 
amendments concern a voluntary program that will confer a benefit on 
the trade community. Accordingly, the amendments are not subject to 
the regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 
This amendment does not meet the criteria for a “significant regulatory 
action” as specified in Executive Order 12866. 


PAPERWORK REDUCTION ACT 


The collection of information contained in these final regulations has 
been revised, reviewed, and approved by the Office of Management and 
Budget (OMB) in accordance with the requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3507) under control number 
1515-0217. An agency may not conduct or sponsor, and a person is not 
required to respond to, a collection of information unless the collection 
of information displays a valid control number assigned by OMB. 

The collection of information in this final rule is at § 123.73. This in- 
formation is required to improve Customs ability to interdict illicit 
drug shipments along the land border in cooperation with common car- 
riers and their designated drivers who voluntarily participate in the 
LBCIP This information will be used to process applications for volun- 
tary participation in the Land Border Carrier Initiative Program. The 
likely respondents are commercial carrier organizations that engage in 
foreign commerce and trade along the land border of the United States. 

The estimated average burden assuciated with the collection of infor- 


mation in this final rule is four hours per respondent or recordkeeper. 
Comments concerning the accuracy of this burden estimate and sugges- 
tions for reducing this burden should be directed to the U.S. Customs 
Service, Information Services Group, Office of Finance, 1300 Pennsy]- 
vania Ave., N.W., Washington, D.C. 20229; and to OMB, Attention: Desk 
Officer for the Department of the Treasury, Office of Information and 
Regulatory Affairs, Washington, D.C. 20503. 


DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Attor- 


ney, Regulations Branch. However, personnel from other offices partici- 
pated in its development. 


LisT OF SUBJECTS 
19 CFR Part 123 
Administrative practice and procedure, Aliens, Canada, Common 
carriers, Customs duties and inspection, Forms, Imports, International 


boundaries, Mexico, Motor carriers, Railroads, Reporting and record- 
keeping requirements, Vehicles. 


19 CFR Part 142 


Bonds, Common carriers, Customs duties and inspection, Entry of 
merchandise, Forms, Reporting and recordkeeping requirements. 
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19 CFR Part 178 


Administrative practice and procedure, Collections of information, 
Exports, Imports, Paperwork requirements, Reporting and record- 
keeping requirements. 


AMENDMENTS TO THE REGULATIONS 


For the reasons stated above, parts 123, 142, and 178 of the Customs 
Regulations (19 CFR parts 123, 142, and 178) are amended as set forth 
below: 


PART 123—CUSTOMS RELATIONS WITH 
CANADA AND MEXICO 
1. The general authority citation for part 123 continues to read as fol- 
lows, the specific authority citation for § 123.71 is removed, and specific 
authority citations for §§ 123.71 through 123.76 and for § 123.81 are 
added, to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1431, 1483, 1624. 


* * * * * * 
Sections 123.71-123.76 also issued under 19 U.S.C. 1618; 
Section 123.81 also issued under 19 U.S.C. 1595. 
2. Subpart H is redesignated as subpart I and §§ 123.71 and 123.72 
are redesignated as §§ 123.81 and 123.82 therein, respectively, and a 


new subpart H, consisting of §§ 123.71 through 123.76, is added to read 
as follows: 


SUBPART H—LAND BORDER CARRIER INITIATIVE PROGRAM 


Description of program. 
3.72 Written agreement requirement. 
Application to participate. 
Notice of selection; appeal of determination. 
Notice of revocation; appeal of decision. 
Authorization by Customs for participants to use certain drivers. 


CO? CO? OP? Or Or OP TP) 


SUBPART H—LAND BORDER CARRIER INITIATIVE PROGRAM 


§ 123.71 Description of program. 


The Land Border Carrier Initiative Program (LBCIP) is a program 
designed to enlist the voluntary cooperation of commercial conveyance 
entities in Customs effort to prevent the smuggling of controlled sub- 
stances into the United States. Participation in the LBCIP requires the 
land or rail commercial carrier to enter into a written agreement with 
Customs that describes the responsibilities of participants in the 
LBCIP The agreement generally provides that the carrier agrees to en- 
hance the security of its facilities and.the conveyances employed to 
transport merchandise. The carrier also agrees to cooperate closely 
with Customs in identifying and reporting suspected smuggling at- 
tempts. In exchange for this cooperation, Customs agrees to provide 
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training to carrier personnel in the areas of cargo and personnel securi- 
ty, document review techniques, drug awareness, and conveyance sear- 
ches. Customs also agrees that should a controlled substance be found 
aboard a conveyance owned or operated by a participating carrier, spe- 
cial administrative procedures relating to the assessment and mitiga- 
tion of drug-related penalties will be followed; the degree of compliance 
with the terms of the agreement will be considered as an additional pos- 
itive mitigating factor in any seizure or penalties decision or recom- 
mendation. Lastly, at certain high-risk locations, for the use of Line 
Release, imported merchandise, which otherwise qualifies for Line Re- 
lease entry (see, subpart D of part 142 of this chapter), must be trans- 
ported over the border by carriers that participate in the LBCIP The 
locations where the use of Line Release will be conditioned on participa- 
tion in the LBCIP will be published in the Federal Register. 


§ 123.72 Written agreement requirement. 


Commercial carriers desiring to participate in the LBCIP shall enter 
into a written agreement with Customs regarding the mutual obliga- 
tions of the carrier-participant and Customs. The terms and conditions 
in the written agreement shall generally provide that the carrier-appli- 
cant agrees: 


(a) To participate in Customs training regarding cargo and per- 
sonnel security, document review techniques, drug awareness, and 
conveyance searches; 

(b) To establish (1) security systems at the place of business for 
the safe storage and handling of cargo intended to be imported into 
the United States; and (2) security procedures aimed at restricting 
access to transporting conveyances and preventing the unautho- 
rized lading of illegal drugs while the conveyance is en route to the 
United States; 

(c) To conduct, to the extent allowed by law, employment and 
criminal history record checks on all personnel designated to par- 
ticipate in the LBCIP and to exercise responsible supervision and 
control over those personnel; 

(d) To ensure that only authorized drivers and properly regis- 
tered conveyances are utilized in the transportation of merchan- 
dise into the United States, and to maintain current lists of such 
drivers and conveyances for Customs inspection upon request; 

(e) To immediately report to the appropriate port director any 
criminal or dishonest conduct on the part of drivers designated to 
participate in the LBCIB or attempts by others to impede, influ- 
ence, or coerce the carrier or drivers into violating any United 
States law, including Customs regulations, especially those con- 
cerned with trafficking in illegal drugs; and 

(f) To notify the appropriate port director in writing by mail 
within 5 days of any change in legal name, business address, busi- 
ness principals, ownership, drivers, or conveyances that affects the 
basis for continued participation in the LBCIP 
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§ 123.73 Application to participate. 
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1 application containing the information requested in this sec- 
tion. The application must be accompanied by two copies of a LBCIP 
written agreement (see § 123.72 of this part; upon request, the local 
port director will provide copies of an unsigned written agreement) 
containing original signatures of corporate officers or owners of the 
common carrier. The application shall be prepared by the common car- 
rier, be signed by corporate officers or owners, and submitted to the port 
director. If a submitted application does not provide all of the informa- 
tion specified in this section, the processing of the application will ei- 
ther be delayed or the application will be rejected. The application shall 
include the following information: 

(a) General business identification and site condition information. 
lhe name and address of the commercial conveyance entity, the names 
of all principals or corporate officers, the name and telephone number 
of an individual to be contacted for further information, and a complete 
and detailed description of the premises where business operations are 
conducted, to include all working/storage areas and security features 
employed; 

(b) Designated driver information. A listing of the drivers designated 
by the carrier who will be transporting merchandise into the U.S. The 
listing shall set forth the name(s), address(es), date of birth, nationality, 
driver’s license number, and any other personal identifying informa- 
tion regarding the drivers listed, e.g., social security number (if avail- 
able), to enable Customs to conduct background checks and to aid 
Customs officers at the border crossing point in identifying individual 
LBCIP-authorized drivers; 

(c) Conveyance identification information. A listing of the convey- 
ances, e.g., trucks and locomotives, that the carrier will utilize to trans- 
port merchandise into the U.S. The listing shall set forth the type and 
make of conveyances, country of registration and license number(s), 
conveyance-specific identifying markings, e.g., vehicle identification 
numbers (VINs), and any other general conveyance identifying infor- 
mation, e.g., weight, color, recognizable modifications, etc., to aid Cus- 
toms officers at the border crossing point in identifying particular 
LBCIP-registered conveyances; and 

(d) Affidavit of business character. A statement signed by the carrier- 
applicant which attests to each principal’s or corporate officer’s past 
and present business relations, e.g., a list of past companies worked for 
and positions held, which fully explains the presence of any past or pres- 
ent crime involving theft or smuggling or investigations into such 
crimes, or other dishonest conduct on the part of a principal. 


§ 123.74 Notice of selection; appeal of determination. 


The information provided pursuant to paragraphs (b) through (d) of 
§ 123.73 shall constitute the criteria used to evaluate the competency of 
the carrier-applicant to participate in the LBCIP Following Customs 
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evaluation of the information provided, Customs shall notify the carri- 
er-applicant in writing of Customs determination as to whether the car- 
rier-applicant is qualified to participate in the LBCIP In cases of 
selection, Customs will sign and return one of the copies of the written 
agreement. In cases of nonselection, the written notice shall clearly 
state the reason(s) for denial and recite the applicant’s appeal rights un- 
der paragraph (b) of this section. 

(a) Grounds for nonselection. The port director may deny a carrier’s 
application to participate in the LBCIP for any of the following reasons: 

(1) Evidence of any criminal or dishonest conduct involving the carri- 
er, acorporate officer, designated drivers, or other person the port direc- 
tor determines is exercising substantial ownership or control over the 
carrier operation or corporate officer; 

(2) Evidence of improper use of designated conveyances; 

(3) Evidence that the written agreement was entered into by fraud or 
misstatement of a material fact; or 

(4) A determination is made that the grant of LBCIP privileges would 
endanger the revenue or security of the Customs area. 

(b) Appeal of determination. Carrier-applicants not selected to partic- 
ipate in the LBCIP and who wish to appeal the decision shall either: 

(1) Appeal the adverse determination in accordance with the appeal 
procedure set forth in § 123.75(c) of this part; or 

(2) Cure any deficiency in the first application by submitting a new 
application to the port director who denied the previous application af- 
ter waiting 60 days from the date of issuance of the first determination. 


§ 123.75 Notice of revocation; appeal of decision. 


(a) Revocation. The port director may immediately revoke a carrier’s 
participation in the LBCIP and cancel the written agreement for any of 
the following applicable reasons: 

(1) The selection and written agreement were obtained through 
fraud or the misstatement of a material fact by the carrier; 

(2) The carrier, a corporate officer, or other person the port director 
determines is ¢xercising substantial ownership or control over the car- 
rier operation’or corporate officer, is indicted for, convicted of, or has 
committed acts which would constitute any felony or misdemeanor un- 
der United States Federal or State law. In the absence of an indictment, 
conviction, or other legal process, the port director must have probable 
cause to believe the proscribed acts occurred; 

(3) The carrier-participant allows an unauthorized person or entity 
to use its LBCIP certificate or other approved form of identification; 

(4) The carrier-participant misuses authorized conveyances; 

(5) The carrier-participant refuses or otherwise fails to follow any 
proper order of a Customs officer or any Customs order, rule, or regula- 
tion; 

(6) The carrier-participant fails to operate in accordance with the 
terms of the written agreement; or 
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(7) Continuation of LBCIP privileges would endanger the revenue or 
security of the Customs area in the judgment of the port director. 

(b) Notice. When a decision revoking participation has been made, 
the port director shall notify the carrier-participant of the decision in 
writing. The notice of revocation shall clearly state the reason(s) for re- 
vocation and recite the applicant’s appeal rights under paragraph (c) of 
this section. 

(c) Appeal of decision. Carrier-participants that receive a notice of re- 
vocation and who wish to appeal the decision shall file a written appeal 
with the Assistant Commissioner, Office of Field Operations, U.S. Cus- 
toms Service, Washington, D.C. 20229, within 10 calendar days of re- 
ceipt of the notice. The appeal shall be filed in duplicate and shall set 
forth the carrier’s responses to the grounds specified by the port direc- 
tor in the notice. Within 30 working days of receipt of the appeal, the 
Assistant Commissioner, or his designee, shall make a determination 
regarding the appeal and notify the applicant in writing. 


§ 123.76 Authorization by Customs for participants to use 
certain drivers. 


(a) Responsibilities of LBCIP participants. An LBCIP participant is 
required, pursuant to § 123.73 of this part, to list the drivers designated 
to transport merchandise into the United States for the carrier to en- 
able Customs to conduct background checks. An LBCIP participant is 


also required, pursuant to § 123.72 of this part, to conduct, to the extent 
allowed by law, employment and criminal history checks on all person- 
nel designated to participate in the LBCIP; these personnel include 
drivers. 

(b) Authorization of drivers by Customs. Customs may not approve a 
carrier for participation in the LBCIP if it determines that there is evi- 
dence that a driver designated by a carrier has been involved in criminal 
or dishonest conduct or it may request that the carrier not use that driv- 
er before approving the carrier for participation. Once a carrier has 
been accepted in the LBCIP Customs may determine to cancel a partic- 
ular driver’s authorization to transport merchandise for & LBCIP carri- 
er for the reasons set forth in paragraph (c) of this section. 

(c) Reasons for cancellation of driver’s authorization. Customs may 
cancel a driver’s authorization to transport merchandise for an LBCIP 
participant for any of the following reasons: 

(1) The designated driver is indicted for, convicted of, or has com- 
mitted acts which would constitute any felony or misdemeanor under 
United States Federal or State law. In the absence of an indictment, con- 
viction, or other legal process, the port director must have probable 
cause to believe the proscribed acts occurred; 

(2) The designated driver allows an unauthorized person or entity to 
use his LBCIP certificate or other approved form of identification; 

(3) The designated driver misuses authorized conveyances; 
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(4) The designated driver refuses or otherwise fails to follow any 
proper order of a Customs officer or any Customs order, rule, or regula- 
tion; or 

(5) The designated driver fails to operate in accordance with the 
terms of the written agreement. 

(d) Notice; rights of driver. 

(1) If driver not acceptable to Customs at time of review of carrier’s ap- 
plication. When Customs notifies a carrier-applicant, pursuant to 
§ 123.74 of this part, of its nonselection into the LBCIP because of con- 
duct committed by a driver designated by the carrier or when Customs 
conditionally approves a carrier-applicant’s participation in the 
LBCIP but does not approve a driver designated on the application to be 
authorized to transport merchandise under the LBCIP Customs will 
also notify the driver of the decision in writing and recite the driver’s 
appeal rights under paragraph (e) of this section. 

(2) If driver’s authorization cancelled. When Customs makes a deter- 
mination to cancel the authorization of a particular designated driver, 
pursuant to § 123.76(b) of this section, Customs will notify both the car- 
rier-participant and the driver of the decision in writing; the notice to 
the driver will recite the driver’s appeal rights under paragraph (e) of 
this section. 

(e) Appeal rights of drivers. Drivers who receive a notice of nonselec- 
tion or cancellation and who wish to appeal the decision shall file a writ- 
ten appeal with the Assistant Commissioner, Office of Field Operations, 
U.S. Customs Service, Washington, D.C. 20229, within 10 calendar days 
of receipt of the notice. The appeal shall be filed in duplicate and shall 
set forth the driver’s responses to the grounds specified by the port di- 
rector in the notice. Within 30 working days of receipt of the appeal, the 
Assistant Commissioner, or his designee, shall make a determination 
regarding the appeal and notify the applicant in writing. 


PART 142—ENTRY PROCESS 
1. The authority citation for part 142 continues to read as follows: 
Authority: 19 U.S.C. 66, 1448, 1484, 1624. 
2. Section 142.41 is amended by adding a sentence at the end to read 
as follows: 


§ 142.41 Line Release. 


* * * * * * * 


At certain high-risk locations along the land borders of the United 
States (the locations to be published in the Federal Register), which are 
approved by Customs for handling Line Release, the use of Line Release 
for particular shipments may be denied by Customs unless the im- 
ported merchandise is transported by carriers that participaté in the 
Land Border Carrier Initiative Program (see, subpart H of part 123 of 
this chapter). 

3. In § 142.47, the first sentence of paragraph (b) is amended by re- 
moving the words “because of an examination” and adding, in their 
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place, the words “for the following reasons: because of an examination, 
because a carrier transporting the Line Release merchandise is not a 
participant in the Land Border Carrier Initiative Program (LBCIP), or 
because a driver or conveyance is not authorized in accordance with the 
LBCIP’ 


PART 178—APPROVAL OF 
INFORMATION COLLECTION REQU IREMENTS 


1. The authority citation for part 178 continues to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 


2 is amended by adding, in appropriate numerical or- 
§ 123.73 to read as follows: 


2 Section 178. 
r, a listing for 


§ 178.2: Listing of OMB control numbers. 


Description OMB Control No 


* * * * 


Application to participate in 1515-0217 
the Land Border Carrier 
_Initiative Pr ‘ogram 


RAYMOND W KELLY, 
Commissioner of Customs. 





Approved: November 4, 1998. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, January 4, 1999 (64 FR 27)] 


(TD. 99-3) 
BONDS ¢ 


APPROVAL TO USE AUTHORIZED FACSIMILE SIGNATURES AND SEALS 


The use of facsimile signatures and seals on Customs bonds by the fol- 
lowing corporate surety has been approved effective January 11, 1999: 


Washington International Insurance Company 
Authorized facsimile signatures on file for: 
James A. Carpenter, Attorney-in-Fact 
Michael L. Host, Attorney-in-Fact 
The corporate surety has provided the Customs Service with copies of 


the signatures to be used, a copy of the corporate seal, and a certified 
copy of the corporate resolution agreeing to be bound by the facsimile 
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signatures and seals. This approval is without prejudice to the surety’s 
right to affix signatures seals manually. 


Date: December 29, 1998. 
Larry L. BURTON, 
Acting Chief, 
Entry Procedures and Carriers Branch. 
[Published in the Federal Register, January 6, 1999 (64 FR 924)] 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, December 29, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
SANDRA L. BELL, 
(for Stuart P. Seidel, Assistant Commissioner, 
Office of Regulations and Rulings.) 


REVOCATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF ABSORPTION LIQUID CHILLERS 


AGENCY: U.S. Customs Service, Department of the Treasury 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the tariff classification 
of absorption liquid chillers. These are natural gas-fired apparatus used 
to produce both chilled water and hot water for space cooling and heat- 
ing applications. Notice of the proposed modification was published on 
November 18, 1998, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after March 15, 1999. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On November 18, 1998, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 32, Number 46, proposing to revoke HQ 952808, 
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dated February 16, 1993, which classified absorption liquid chiller 
heaters, imported without a burner and fan, as parts of air conditioning 
machines, in subheading 8415.90.00, Harmonized Tariff Schedule of 
the United States (HTSUS). No comments were received in response to 
this notice. Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking HQ 952808 to reflect the proper classifica- 
tion of the apparatus in subheading 8418.69.00, HTSUS, a provision for 
other refrigeration or freezing equipment. HQ 962279 is set forth as the 
Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not.constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: December 23, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
Washington, DC, December 23, 1998. 
CLA-2 RR:CR:GC 962279 JAS 
Category: Classification 
Tariff No. 8418.69.00 
TRANE COMPANY, INC 
COMMERCIAL SYSTEMS GROUP 
3600 Pammel Creek Road 
LaCrosse, WI 54601-7599 


Re: HQ 952808 Revoked; THERMACHILL direct-fired absorption chiller/heater; unfin- 
ished apparatus for producing chilled water and hot water, GRI 2; refrigerating equip- 
ment, parts of apparatus for commercial comfort cooling; air conditioning machines 
and parts, Heading 8415; HQ 952361. 


DEAR SIRs: 

In HQ 952808, dated February 16, 1993, we responded to a request by the District (now 
Port) Director of Customs, Seattle, WA, initiated as Internal Advice 30/92, and advised that 
the Trane THERMACHILL absorption chiller/heater was classifiable in subheading 
8514.90.00, Harmonized Tariff Schedule of the United States (HTSUS), as other parts of 
air conditioning machines. 

Pursuant to section 625(c)(1), Tariff Act of 1930.(19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of HQ 952808 was published in the CUSTOMS BULLETIN of November 18, 
1998, Volume 32, Number 46. No comments were received in response to that notice. 
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Facts: 


The absorption chiller/heater in issue is a natural gas-fired apparatus used to produce 
chilled water and hot water for space cooling and heating applications in commercial build- 
ings. Apparatus of this type operates without a compressor and consists essentially of a 
burner (instead of the conventional steam or hot water generator), condenser, evaporator, 
cooling tower, absorption unit, circulation pump, and heat exchanger. The burner in this 
case is added after importation. The operation of this apparatus, as described in HQ 
952808, is incorporated by reference in this decision. Likewise, for the reasons stated in 
HQ 952808, we have determined that the principal purpose of a complete absorption chill- 
er/heater is to produce chilled water. Chilled water produced by this apparatus is pumped 
directly to the cooling/heating circulation system of commercial buildings. Fans or blowers 
built into the building’s master system, or in individual room units distribute the coolness. 
These fans are also not part of this importation. Humidity is added by condensation as hot 
air passes over cooler fins in the room units. We are informed that a complete liquid chiller 
of the type in issue can produce chilled water as low as 43:degrees F. 

The apparatus was entered under a provision in HTS heading 8415 for air conditioning 
machines, comprising a motor-driven fan and elements for changing the temperature and 
humidity. However, because the importation lacked a fan, the issue arose whether the en- 
tered provision was correct, whether the provision for other refrigerating or freezing 
equipment, in HTS heading 8418, may be the appropriate classification, or whether the ap- 
paratus is a part either of heading 8415 or heading 8418. 

The provisions under consideration are as follows: 

8415 Air conditioning machines * * *; parts thereof: 


8415.81.00 Incorporatingarefrigerating unit anda valve for reversal of the cooling, 
heat cycle 

8415.82.00 Other, incorporating a refrigerating unit 

8415.90 Parts: 

8415.90.80 Other 

8418 [o]ther refrigerating or freezing equipment, electric or other; parts 
thereof: 

8418.69.00 Other 

Parts: 
8418.99.80 Other 


Issue: 


Whether an absorption liquid chiller/heater, as described, isincomplete or unfinished re- 
frigeration equipment, or a part thereof. 
Law and Analysis: 

Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not require 
otherwise, according to GRIs 2 through 6. Under GRI 2(a), heading descriptions are to in- 
clude incomplete or unfinished articles provided they have the essential character of the 
complete or finished good. Under GRI 3(a), where a good is, prima facie, described in two or 
more headings, it is to be classified in the heading which provides the most specific descrip- 
tion. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. While not 
legally binding, the ENs provide acommentary on the scope of each heading of the Harmo- 
nized System and are thus useful in ascertaining the classification of merchandise under 
the System. Customs believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

In HQ 952808, heading HTS 8418, other refrigerating or freezing equipment, was essen- 
tially eliminated from consideration, based on certain ENs for that heading. Those notes 
stated that the equipment of heading 8418 in the main produces low temperatures (in the 
region of 0 degrees C or less) at the active cooling element. Information available to us at 
the time indicated that absorption liquid chillers using lithium bromide as the absorbent 
produce water temperatures as low as 43 degrees F (8 degrees C), a temperature which the 
industry does not recognize as required for refrigeration. 

However, we note the term refrigeration is not defined by any legal note in the HTSUS 
and the temperature range stated in the heading 8418 ENsi.e., in the region of 0 degrees C 
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or less, applies to the equipment “in the main.” We note as well that the 8418 ENs describe 
Absorption Type Refrigerators on p. 1268, which consist essentially ofa burner instead ofa 
generator, a condenser, evaporator, and absorption unit, and on p. 1269 list as apparatus of 
the foregoing kind refrigerated water or beverage fountains and beer coolers. Neither of 
these apparatus operates in a continuous cycle of operation in the region of 0 degrees C or 
less. Similarly, in HQ 952361, dated August 18, 1992, temperature-controlled wine storage 
units were classified in an appropriate subheading of heading 8418. Thus, the referenced 
ENs describe the absorption liquid chillers in issue, but are not specific enough as to the 
requisite temperature ranges to be conclusive in defining refrigerators and refrigerating 
equipment for purposes of heading 8418. In such cases, tariff terms are to be construed ac- 
cording to their common and commercial meanings, which are presumed to be the same. 
How a term is used within an industry has been regarded as a particularly authoritative 
source of its common meaning. The 1998 ASHRAE handbook REFRIGERATION, pub- 
lished by the American Society of Heating, Refrigerating and Air-Conditioning Engineers, 
Inc., states in the introductory language of Chapter 43 under LIQUID CHILLING SYS- 
TEMS, that the most frequent application for liquid chilling systems is for air conditioning 
systems, although both brine cooling for low-temperature refrigeration and chilling of 
fluids in industrial processes are also common. This source also states that in the refrigera- 
tion cycle of modern water-lithium bromide chillers, chilled water enters the cooler at 
54 degrees F for example, and leaves at 44 degrees F: From this, we can reasonably conclude 
that apparatus which produces chilled water at 44 degrees F is regarded as refrigerating 
equipment for purposes of heading 8418. 

From the discussion above, as well as the finding in HQ 952808 concerning heading 8514, 
it is apparent that the absorption liquid chillers in issue, imported complete or finished, 
are, prima facie, classifiable in heading 8415 and in heading 8418. Under GRI 3(a), they are 
to be classified in the heading that provides the most specific description. Specificity is 
often resolved in favor of the heading which most narrowly and definitively describes the 
good, or which imposes conditions which are the most difficult to satisfy. Refrigeration nec- 
essarily involves air conditioning, but the latter term relates to temperature limits which 
provide a sense of comfort for human beings, without any other defining characteristics. 
Noting the discussion of the heading 8418 ENs and the types of apparatus listed in those 
notes, as well as the fact the chillers operate at temperatures required for refrigeration, we 
conclude that heading 8418 provides a more specific description for the absorption liquid 
chillers than does heading 8415. The absorption liquid chillers here consist of all the com- 
ponents necessary to constitute refrigeration apparatus of heading 8418, except for the 
burner. Nevertheless, for purposes of GRI 2(a), the apparatus, as described, contains the 
aggregate of distinctive component parts that establish the identity of the merchandise as 
what it is, complete or finished refrigeration equipment. 


Holding: 


Under the authority of GRI 3(a), HTSUS, the Trane liquid absorption chiller/heaters 
are provided for in heading 8418. They are classified in subheading 8418.69.00, HTSUS. 

HQ 952808, dated February 16, 1993, is hereby revoked. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after its publication in the CUsToMS 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)). 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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